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Case C-484/04
ACTION brought on 23 November 2004,

Commission of the European Communities, applicant,

v

United Kingdom of Great Britain and Northern Ireland, defendant,

A Member State has failed to fulfil its obligations under Article 17(1), (3) and
(5) of Directive 93/104 concerning certain aspects of the organisation of
working time, as amended by Directive 2000/34, when it applies to workers
whose working time is partially not measured or predetermined or can be
determined partially by the worker himself the derogation provided for in
Article 17(1) and when it fails to adopt the measures necessary to implement the
rights of workers to daily and weekly rest.
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Community legislation
According to Article 1(1) of Directive 93/104, the directive lays down minimum safety and health requirements for the organisation of
working time.

Articles 3 and 5 of that directive, which are included in Section II thereof, regulate the minimum daily and weekly rest periods for
workers. Member States are thus required to take the measures necessary to ensure that every worker is entitled to a minimum daily
rest period of 11 consecutive hours per 24-hour period (Article 3) and, per each seven-day period, to a minimum uninterrupted rest
period of 24 hours plus the 11 hours’ daily rest referred to in Article 3 (Article 5, first paragraph).

Article 17(1) of Directive 93/104:

‘With due regard for the general principles of the protection of the safety and health of workers, Member States may derogate from
Article[s] 3, 4, 5, 6, 8 or 16 when, on account of the specific characteristics of the activity concerned, the duration of the working time
is not measured and/or predetermined or can be determined by the workers themselves …’.

National legislation
Regulation 20(2) of the WTR is worded as follows:

‘Where part of the working time of a worker is measured or predetermined or cannot be determined by the worker himself but the
specific characteristics of the activity are such that, without being required to do so by the employer, the worker may also do work the
duration of which is not measured or predetermined or can be determined by the worker himself, regulations 4(1) and (2) and 6(1), (2)
and (7) shall apply only to so much of his work as is measured or predetermined or cannot be determined by the worker himself.’
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Court’s ruling:
Declares that, by applying the derogation provided for in Article 17(1) of
Council Directive 93/104/EC of 23 November 1993 concerning certain
aspects of the organisation of working time, as amended by Directive
2000/34/EC of the European Parliament and of the Council of 22 June
2000 to workers whose working time is partially not measured or
predetermined or can be determined partially by the worker himself and
by failing to adopt the measures necessary to implement the rights of
workers to daily and weekly rest, the United Kingdom of Great Britain
and Northern Ireland has failed to fulfil its obligations under Articles
17(1), 3 and 5 of that directive.
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Case C-224/09
REFERENCE for a preliminary ruling from the Tribunale di Bolzano (Italy) in the criminal

proceedings against Martha Nussbaumer received at the Court on 19 June 2009
This reference for a preliminary ruling concerns the interpretation of Council Directive 92/57/EEC of
24 June 1992 on the implementation of minimum safety and health requirements at temporary or
mobile construction sites.

The reference was made in criminal proceedings against Mrs Nussbaumer, who was charged with
failing to have regard to the safety duties that fall to the client supervisor or the project supervisor on
temporary or mobile construction sites.

On 20 June 2008, inspectors of the Office for Safety in the Workplace of the Autonomous Province of
Bolzano carried out an inspection of the works on a construction site located in the municipality of
Merano for the replacement of the roof of a dwelling house measuring approximately 6 to 8 metres in
height. Mrs Nussbaumer was the client supervisor. The protective railing placed along the edge of the
roof, the crane used to hoist up materials and the workforce were provided by three different
contractors all present on the site at the same time. Under the Italian legislation applicable, no building
permit was required for the works. However, a certificate confirming that the works had started was
lodged with the municipality.
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Community legislation
Article 3 of Directive 92/57, entitled ‘Appointment of coordinators – Safety and health plan – Prior notice’, is worded as follows:
‘1. The client or the project supervisor shall appoint one or more coordinators for safety and health matters … for any construction site on
which more than one contractor is present.
2. The client or the project supervisor shall ensure that prior to the setting up of a construction site a safety and health plan is drawn up in
accordance with Article 5(b). The Member States may, after consulting both management and the workforce, allow derogations from the
provisions of the first subparagraph, except where it is a question of: – work involving particular risks as listed in Annex II, or– work for
which prior notice is required pursuant to paragraph 3 of this Article.
3. In the case of construction sites: – on which work is scheduled to last longer than 30 working days and on which more than 20 workers
are occupied simultaneously, or – on which the volume of work is scheduled to exceed 500 person-days, the client or the project
supervisor shall communicate a prior notice drawn up in accordance with Annex III to the competent authorities before work starts. The
prior notice must be clearly displayed on the construction site and, if necessary, periodically updated.’

National legislation
Article 90 of Legislative Decree No 81/08 transposing the above EU Directive provides as follows:
…..
3. On sites on which it is anticipated that a number of contractors will be present, not necessarily at the same time, the
client supervisor, including where that person is also the contractor responsible for carrying out the work, or the
project supervisor shall, as soon as he is entrusted with responsibility for the project, appoint the project coordinator.
…
11. In the case of private works, the provision in paragraph 3 shall not apply to works not subject to planning
permission. The provisions in Article 92(2) shall be applicable in any event.’
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Court’s ruling:
Article 3 of Council Directive 92/57/EEC of 24 June 1992 on the implementation of
minimum safety and health requirements at temporary or mobile construction sites (eighth
individual Directive within the meaning of Article 16(1) of Directive 89/391/EEC) must be
interpreted as follows:

– Article 3(1) precludes national legislation under which, for private works not subject to
planning permission on a construction site on which more than one contractor is to be
present, it is possible to derogate from the requirement imposed on the client or project
supervisor to appoint a coordinator for safety and health matters at the project preparation
stage or, in any event, before the commencement of works;

– Article 3(2) precludes national legislation under which the requirement for the
coordinator responsible for the execution stage of the works to draw up a safety and health
plan is confined to the situation in which more than one contractor is engaged on a
construction site involving private works that are not subject to that obligation and which
does not use the particular risks such as those listed in Annex II to the directive as criteria
for that requirement
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Case C-127/05
ACTION for failure to fulfil obligations, brought on 21 March 2005

Commission of the European Communities, applicant,

v

United Kingdom of Great Britain and Northern Ireland, defendant

Judgment of the Court

By its application, the Commission of the European Communities seeks a declaration from
the Court that, by restricting the duty upon employers to ensure the safety and health of
workers in all aspects related to work to a duty to do this only ‘so far as is reasonably
practicable’, the United Kingdom of Great Britain and Northern Ireland has failed to fulfil
its obligations under Article 5(1) and (4) of Council Directive 89/391/EEC of 12 June 1989
on the introduction of measures to encourage improvements in the safety and health of
workers at work.
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Community legislation
2 The 10th recital in the preamble to Directive 89/391 provides:

‘… preventive measures must be introduced or improved without delay in order to
safeguard the safety and health of workers and ensure a higher degree of protection’.
3 According to the 13th recital in the preamble to Directive 89/391:

‘… the improvement of workers’ safety, hygiene and health at work is an objective which
should not be subordinated to purely economic considerations’.
4 Article 1, in Section I, ‘General Provisions’, of Directive 89/391 provides:
‘1. The object of this Directive is to introduce measures to encourage improvements in the
safety and health of workers at work.

2. To that end it contains general principles concerning the prevention of occupational risks,
the protection of safety and health, the elimination of risk and accident factors, the
informing, consultation, balanced participation in accordance with national laws and/or
practices and training of workers and their representatives, as well as general guidelines for
the implementation of the said principles.
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3. This Directive shall be without prejudice to existing or future national and Community
provisions which are more favourable to protection of the safety and health of workers at
work.’
5 Article 4 of Directive 89/391 provides:
‘1. Member States shall take the necessary steps to ensure that employers, workers and
workers’ representatives are subject to the legal provisions necessary for the
implementation of this Directive.
2. In particular, Member States shall ensure adequate controls and supervision.’
6 Article 5, in Section II, ‘Employers’ obligations’, of Directive 89/391 provides:
‘General provision
1. The employer shall have a duty to ensure the safety and health of workers in every aspect
related to the work.
2. Where, pursuant to Article 7(3), an employer enlists competent external services or
persons, this shall not discharge him from his responsibilities in this area.
3. The workers’ obligations in the field of safety and health at work shall not affect the
principle of the responsibility of the employer.
4. This Directive shall not restrict the option of Member States to provide for the exclusion
or the limitation of employers’ responsibility where occurrences are due to unusual and
unforeseeable circumstances, beyond the employers’ control, or to exceptional events, the
consequences of which could not have been avoided despite the exercise of all due care.
Member States need not exercise the option referred to in the first subparagraph.’
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7 Article 6 of Directive 89/391, which sets out the general obligations on employers, is
worded as follows:
‘1. Within the context of his responsibilities, the employer shall take the measures
necessary for the safety and health protection of workers, including prevention of
occupational risks and provision of information and training, as well as provision of the
necessary organisation and means.
The employer shall be alert to the need to adjust these measures to take account of changing
circumstances and aim to improve existing situations.
2. The employer shall implement the measures referred to in the first subparagraph of
paragraph 1 on the basis of the following general principles of prevention:
(a) avoiding risks;
(b) evaluating the risks which cannot be avoided:
(c) combating the risks at source;
(d) adapting the work to the individual, especially as regards the design of work places,
the choice of work equipment and the choice of working and production methods, with a
view, in particular, to alleviating monotonous work and work at a predetermined work-rate
and to reducing their effect on health;
(e) adapting to technical progress;
(f) replacing the dangerous by the non-dangerous or the less dangerous;
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(g) developing a coherent overall prevention policy which covers technology, organisation
of work, working conditions, social relationships and the influence of factors related to the
working environment;
(h) giving collective protective measures priority over individual protective measures;
(i) giving appropriate instructions to the workers.
3. Without prejudice to the other provisions of this Directive, the employer shall, taking into
account the nature of the activities of the enterprise and/or establishment:
(a) evaluate the risks to the safety and health of workers, inter alia in the choice of work
equipment, the chemical substances or preparations used, and the fitting-out of work places.
Subsequent to this evaluation and as necessary, the preventive measures and the working and
production methods implemented by the employer must:
– assure an improvement in the level of protection afforded to workers with regard to
safety and health,
– be integrated into all the activities of the undertaking and/or establishment and at all
hierarchical levels;
…’
8 Article 16(1) and (3) of Directive 89/391 provides for the adoption of individual
directives in certain areas while stating that ‘[t]he provisions of this Directive shall apply in
full to all the areas covered by the individual Directives, without prejudice to more stringent
and/or specific provisions contained in these individual Directives’.
9 Article 18(1) of Directive 89/391 requires Member States to bring into force the
provisions necessary to comply with the directive by 31 December 1992.
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National legislation
10 Section 2(1) of the Health and Safety at Work etc. Act 1974 (‘the HSW Act’) provides:
‘It shall be the duty of every employer to ensure, so far as is reasonably practicable, the health,
safety and welfare at work of all his employees.’
11 Failure to discharge a duty imposed on the employer under section 2 of the HSW Act
gives rise to criminal sanctions pursuant to section 33(1)(a) of that Act.
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Arguments of the parties
16 The Commission takes the view that the transposition of Directive 89/391, as effected
by the United Kingdom, does not lead to the result intended by Article 5(1) of that directive,
even if that provision is read in conjunction with the exception provided for in Article 5(4)
thereof.
17 According to the Commission, although Article 5(1) of Directive 89/391 does not
impose a duty upon employers to ensure an absolutely safe working environment, it implies
that the employer remains responsible for the consequences of any event detrimental to the
health and safety of workers occurring in his undertaking.
18 The only derogation possible from such a responsibility is in the circumstances
expressly laid down in Article 5(4) of Directive 89/391. That provision, which is an exception
to the general principle that the employer is responsible, must be interpreted strictly.
19 The Commission maintains that an interpretation of Article 5 to that effect is confirmed
by the legislative history of Directive 89/391 and by the fact that, while certain early
directives on the safety and health of workers, which preceded the insertion into the EC Treaty
of Article 118a, now Article 138 EC (Articles 117 to 120 of the EC Treaty have been replaced
by Articles 136 EC to 143 EC), did incorporate a ‘reasonably practicable’ qualification in
defining the obligations imposed on the employer, subsequent directives, including Directive
89/391, adopted on the basis of Article 118a, have permanently abandoned it.
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20 The Commission submits that it is apparent from the provisions of the HSW Act and,
more particularly, from section 2(1), read in conjunction with sections 33 and 47 of that Act,
that an employer is not liable for the risks which arise or the consequences of events which
occur in his undertaking if he is able to demonstrate that he took all reasonably practicable
measures to ensure the safety and health of the workers.
21 The Commission submits that, by thus limiting the employer’s duty, the United
Kingdom allows him to escape his responsibility if he can prove that the adoption of measures
which make it possible to ensure the safety and health of workers would have been grossly
disproportionate in terms of money, time or trouble when balanced against the relevant risk.
22 The Commission concludes that the United Kingdom’s legislation is not in compliance
with Article 5(1) and (4) of Directive 89/391.
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25 The United Kingdom does not admit to a failure to fulfil its obligations, as alleged, and
submits that Article 5(1) of Directive 89/391 has been sufficiently implemented under national
law.
26 That Member State submits that Article 5(1) of Directive 89/391 identifies the employer
as the person subject to the primary duty to protect the safety and health of workers at work.
On the other hand, the question of the employer’s liability is left to the Member States in
accordance with their duty to take all measures necessary to guarantee the application and
effectiveness of Community law, to which Article 4 of the directive gives specific expression.
27 As regards the scope of the duty imposed on the employer by Article 5(1) of Directive
89/391, the United Kingdom considers that, although expressed in absolute terms, that duty
does not impose upon the employer a duty of result, consisting in guaranteeing a risk-free
working environment, but a general duty to provide a safe workplace, the precise content of
which may be discerned from Articles 6 to 12 of that directive and from the principle of
proportionality.
29 As regards the employer’s liability, the United Kingdom points out that nothing in
Directive 89/391, in particular in Article 5(1) thereof, requires employers to be subject to no-
fault liability. First of all, that provision simply provides that the employer has a duty to
ensure the safety and health of workers, but does not also lay down an obligation to provide
compensation for damage suffered as a result of workplace accidents. Secondly, Directive
89/391 leaves the Member States free to decide on the form of liability, civil or criminal,
which should be imposed on employers. Thirdly, the question whether it should be the
individual employers, the general category of employers or society as a whole who meets the
costs of workplace accidents, is also left to the Member States.

BALKAN INSTITUTE FOR
LABOUR AND SOCIAL

POLICY



30 The United Kingdom takes the view that its system of ‘automatic’ criminal liability on
all employers, subject to the ‘reasonably practicable’ defence, which is narrowly defined,
serves to give effect to Article 5(1) of Directive 89/391.
31 According to that Member State, an employer may escape that form of liability only by
showing that he has done everything reasonably practicable to avoid risks to the safety and
health of workers. Accordingly, he is required to show that there was a gross disproportion
between, on the one hand, the risk to the safety and health of workers and, on the other hand,
the sacrifice, whether in money, time or trouble that the adoption of the measures required to
prevent that risk from arising would have involved and that the risk itself was insignificant in
relation to that sacrifice.
33 The United Kingdom also submits that the HSW Act serves to guarantee an effective
system of prevention, as a criminal sanction has a greater deterrent effect than civil liability
resulting in the payment of damages, against which employers are able to take out insurance
cover. That effectiveness is also shown by the statistics, which reveal that the United
Kingdom has long been one of the Member States recording the lowest number of workplace
accidents.
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Court findings
37 The Commission bases its argument on a reading of Article 5(1) of Directive 89/391
primarily from the point of view of the employer’s responsibility for damage to the health and
safety of workers. His liability extends to the consequences of any event detrimental to
workers’ health and safety, regardless of whether that event or those consequences can be
attributed to any form of negligence on the part of the employer in adopting preventive
measures.
38 It follows that the Commission adopts an interpretation of the provisions of Directive
89/391, and in particular of Article 5(1) thereof, whereby the employer is subject to no-fault
liability, whether civil or criminal.
39 The Court must therefore first examine whether Article 5(1) of Directive 89/391
requires Member States, as the Commission submits, to impose no-fault liability on employers
for all accidents which occur in the workplace.
42 On the other hand, it cannot be asserted that the employer should be subject to no-fault
liability by reason merely of Article 5(1) of Directive 89/391. That provision simply embodies
the general duty of safety to which the employer is subject, without specifying any form of
liability.
48 The first subparagraph of Article 5(4) of Directive 89/391 allows Member States the
option of limiting employers’ responsibility ‘where occurrences are due to unusual and
unforeseeable circumstances, beyond the employers’ control, or to exceptional events, the
consequences of which could not have been avoided despite the exercise of all due care’.
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49 As Advocate General Mengozzi observed at point 82 of his Opinion, it is apparent from
the wording of that subparagraph that it is intended to clarify the scope of certain provisions of
Directive 89/391 by explaining the margin of manoeuvre available to the Member States in
transposing those provisions into national law. On the other hand, it cannot be inferred from
that provision, on the basis of an interpretation a contrario, that the Community legislature
intended to impose upon Member States a duty to prescribe a no-fault liability regime for
employers.
51 It follows from the above that the Commission has not established, to the requisite legal
standard, that, in excluding a form of no-fault liability, the disputed clause limits, in disregard
of Article 5(1) and (4) of Directive 89/391, employers’ responsibility.
58 Having regard to all the foregoing considerations, it must be concluded that the
Commission has not established to the requisite legal standard that, in qualifying the duty on
employers to ensure the safety and health of workers in every aspect related to the work by
limiting that duty to what is reasonably practicable, the United Kingdom has failed to fulfil its
obligations under Article 5(1) and (4) of Directive 89/391.
59 The action brought by the Commission must therefore be dismissed.

BALKAN INSTITUTE FOR
LABOUR AND SOCIAL

POLICY


	 EU CASE LAW occupational health and safety  Some selected cases
	Slide13
	Slide14
	Slide15
	Slide16
	Slide17
	Slide18
	Slide19
	Slide20
	Slide21
	Slide22
	Slide23
	Slide24
	Slide25
	Slide26
	Slide27
	Slide28
	Slide29
	Slide30

